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A. IDENTITY OF PETITIONER AND DECISION
BELOW

Shane Lynn asks this Court to accept review of a Court
of Appeals opinion that (a) affirmed the court’s denial of
appointed counsel at a CrR 7.8 hearing; but (b) transferred his
CrR 7.8 motion as a personal restraint petition (PRP) to the
Court of Appeals. The Court of Appeals issued the opinion on
September 19, 2023. Mr. Lynn has attached a copy of the
opinion to this petition.

B. ISSUE PRESENTED FOR REVIEW

The law entitles a person to counsel at a CrR 7.8 motion
if the motion raises non-frivolous issues. Mr. Lynn requested
counsel at his CrR 7.8 motion. The court did not state Mr.
Lynn’s motion was frivolous. Instead, it reached the merits of
his motion without affording Mr. Lynn the assistance of
counsel.

The Court of Appeals’ opinion affirming the court’s

denial of Mr. Lynn’s request for counsel conflicts with



established precedent, warranting this Court’s review. RAP
13.4(b)(1), (2), and (4).
C. STATEMENT OF THE CASE

At a bench trial, a court found Shane Lynn guilty of
several charges. CP 38. Mr. Lynn appealed his conviction, but
the Court of Appeals affirmed. CP 37.

Mr. Lynn timely filed a CrR 7.8 motion,' arguing the law
entitled him to relief due to a defect in the charging document.
CP 66-69. The court held a hearing on the motion. Mr. Lynn
requested counsel, but the court did not appoint counsel to
assist him. RP 6-7. Mr. Lynn’s trial counsel briefly appeared at
the hearing, but he successfully asked the court to dismiss him,
telling the court the law did not entitle Mr. Lynn to counsel. RP
4-5, 7-8. The court did not grant him relief at this hearing. RP 8.

Mr. Lynn requested reconsideration of the court’s denial

of his motion. Mr. Lynn argued the merits of his motion, but the

! Discussed fully in the argument section of this brief.



court did not appoint counsel. RP 14-22. The court again denied
his CrR 7.8 motion. RP 19-22.
D. ARGUMENT
The Court of Appeals’ opinion conflicts with well-
established caselaw that dictates that a court must
appoint counsel at a CrR 7.8 hearing unless it finds
the motion is frivolous. This error warrants this
Court’s review.
The Sixth and Fourteenth Amendments to the United
States Constitution and article I, section 22 of the Washington
Constitution afford the accused the right to counsel at all
critical stages of a criminal prosecution. U.S. Const. amends.
VI; XIV; Const. art. I, § 22; Maine v. Moulton, 474 U.S. 159,
170, 106 S. Ct. 477, 88 L. Ed. 2d 481 (1985); State v.
Templeton, 148 Wn.2d 193, 209, 59 P.3d 632 (2002). This
includes the right to appeal. State v. Robinson, 153 Wn.2d 689,
694, 107 P.3d 90 (2005).
CrR 3.1(2)(A) additionally provides that a court shall

appoint counsel “at every stage of [a criminal proceeding],

including “postconviction review.” CrR 7.8 is a rule that allows



individuals to seek postconviction relief in superior court under
certain circumstances. However, under this rule, a superior
court must transfer a CrR 7.8 motion for consideration as a
personal restraint petition to the Court of Appeals unless the
movant has timely filed the motion; and either (1) the defendant
makes a substantial showing he is entitled to relief, or (2)
resolution of the motion requires a factual hearing. CrR
7.8(c)(2).

This Court has stated CrR 3.1(2)(A) does not always
guarantee an individual the right to counsel at a CrR 7.8
hearing. See Robinson, 153 Wn.2d at 699. Instead, the right to
counsel attaches at a CrR 7.8 hearing in the same manner that
the rules provide for personal restraint petitions. /d. at 696 n.6.
CrR 7.8 therefore requires a court “to provide counsel after an
initial determination has been made that the motion is not
frivolous|.]” Id.; see also RCW 10.73.150(5) (right to counsel
attaches upon collateral attack if a person “requests counsel to

prosecute a collateral attack after the chief judge has



determined that the issues raised by the petition are not
frivolous”).

The court did not rule Mr. Lynn’s petition was frivolous.
It instead ruled on the merits of the motion without affording
Mr. Lynn the assistance of counsel. This was error.

Mr. Lynn filed a CrR 7.8 motion on May 2, 2022, which
was within a year of the Court of Appeals issuing the mandate
in his direct appeal. CP 36, 52. His motion was timely. RCW
10.73.090(3)(b). The motion argued the law entitled him to
relief due to a defect in the charging document. See CP 66-69.

The court held a hearing on Mr. Lynn’s motion on May
24,2022. RP 4. Mr. Lynn’s original trial attorney was present.
However, he told the court he should not represent Mr. Lynn
because “[m]ost of [Mr. Lynn’s] allegations” involved his
representation. RP 4. However, nowhere in the motion did Mr.
Lynn complain about his trial attorney’s performance. The trial
attorney also claimed it would be “problematic” to represent

Mr. Lynn, and said he did not believe Mr. Lynn “necessarily”



qualified for representation. RP 4-5. Before the court granted
counsel’s motion to withdraw, counsel told the court that Mr.
Lynn did not have the right to counsel. RP 7-8.

The court directly asked Mr. Lynn why the law entitled
him to counsel. RP 5. Mr. Lynn told the court his motion was
timely and counsel would enhance his ability to obtain relief.
RP 5. As Mr. Lynn explained, he was “not trained in the law,”
but counsel could investigate his arguments. RP 5.

The court denied Mr. Lynn’s request for counsel, but it
reached the merits of his argument. RP 6-7. The court found
Mr. Lynn did not make a substantial showing that he was
entitled to relief, and it also found a factual hearing was
unwarranted. RP 8. Alternatively, the court found the rules
time-barred Mr. Lynn’s request for relief. RP 8. The court
asked Mr. Lynn if he wanted the court to transfer his case to the
Court of Appeals as a personal restraint petition, and he said

yes. RP 9. The court never stated Mr. Lynn’s motion was

frivolous.



The court heard Mr. Lynn’s motion to reconsider on
August 16, 2022. RP 10. Mr. Lynn correctly argued the rules
did not time-bar his motion. RP 12. Appearing to agree with
Mr. Lynn’s position, the court then invited Mr. Lynn to argue
why he believed the court should not transfer his motion to the
Court of Appeals as a personal restraint petition. RP 13.

Mr. Lynn argued extensively in favor of the court
granting him relief, again without the assistance of counsel. RP
14-22. The State argued against the court granting him relief.
RP 15. The court again reached the merits of Mr. Lynn’s
argument, but it rejected them. RP 19-22. Again, the court
never stated Mr. Lynn’s motion was frivolous.

By (a) inviting Mr. Lynn to argue to the court that he
made a substantial showing of relief; and (b) reaching the
merits of Mr. Lynn’s argument, the court necessarily found the
issues he raised were not frivolous. RP 14-23. The court
therefore erred when it did not appoint counsel to assist Mr.

Lynn.



The Court of Appeals opinion ignores this* and conflates
two different principles to hold Mr. Lynn was not entitled to
counsel at the CrR 7.8 motion. The court conflated a threshold
requirement for deciding whether to appoint counsel, which is a
determination of whether the motion is frivolous, with the
determination of whether the moving party has made a
substantial showing of relief. Op. at 8-10.

Finding that the moving party in a CrR 7.8 motion has
not made a substantial showing he is entitled to relief is not the
same as finding that the motion is frivolous. Such a conclusion
is wrong. As discussed, under CrR 7.8, the court must appoint
counsel if it determines the motion is not frivolous. It is only
after this determination and the appointment of counsel that the
court must evaluate whether the moving party has made a

substantial showing he is entitled to relief. CrR 7.8(c)(2).

2 Op. at 8-10.



This Court and the Court of Appeals’ opinions in PRP
cases illustrate this point. For example, in In the Matter of the
Pers. Restraint of Hinton, this Court appointed counsel for Mr.
Hinton to argue the merits of his PRP. ~ Wn.3d , 525 P.3d
156, 157 (2023). It was only after appointing counsel that this
Court rejected his PRP because he did not show he was
“actually and substantially prejudiced.” /d. at 159. Similarly, in
In the Matter of the Pers. Restraint of Pheth, 20 Wn. App. 2d
326, 328, 502 P.3d 920 (2021), the Court of Appeals appointed
counsel for Mr. Pheth to argue the merits of his PRP. As in
Hinton, the court rejected his PRP only after the court
appointed counsel, who did not persuade the court that Mr.
Pheth demonstrated he was “actually and substantially
prejudiced” by the errors he identified in his PRP. /d. at 335-41.

The trial court must use the same procedures this Court
uses to appoint counsel in PRPs in a CrR 7.8 motion. Robinson,
153 Wn.2d at 696 n.6. As the above cases demonstrate, CrR 7.8

requires the court to appoint counsel before the court



determines whether the moving party has made a substantial
showing he is entitled to relief.
This Court should accept review. RAP 13.4(b)(1), (2),
and (4).
F. CONCLUSION
For the reasons stated in this petition, Mr. Lynn
respectfully requests that this Court accept review.
This reply uses Times New Roman Font, contains 1,579
words, and complies with RAP 18.17.
DATED this 19th day of October, 2023.
Respectfully submitted,
/s Sara S. Taboada
Sara S. Taboada — WSBA #51225

Washington Appellate Project
Attorney for Appellant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 57342-3-II
Respondent,
V.
SHANE AMMEL LYNN, UNPUBLISHED OPINION
Appellant.

LEE, J. — Shane A. Lynn appeals the trial court’s denial of his CrR 7.8 motion for relief
from judgment and for appointment of counsel pursuant to CrR 3.1. Lynn argues that the trial
court erred in denying him appointment of counsel. In a statement of additional grounds (SAG),
Lynn also argues that (1) the trial court should have transferred his CrR 7.8 motion as a personal
restraint petition (PRP) to the Court of Appeals and (2) that the trial court applied the incorrect
legal standard when evaluating whether Lynn made a substantial showing of entitlement to relief.

Because the trial court’s CrR 7.8 motion hearing was an initial hearing to determine
whether it should retain Lynn’s motion or transfer it as a PRP pursuant to CrR 7.8(¢c)(2), we hold
the trial court did not err when it denied Lynn appointed counsel. However, the trial court erred
when it failed to transfer Lynn’s CrR 7.8 motion as a PRP to the Court of Appeals upon a finding

that Lynn did not make a substantial showing of entitlement to relief or that a factual hearing was
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not required to resolve the matter. Therefore, we reverse and remand to the trial court with

instructions for the trial court to transfer Lynn’s CrR 7.8 motion to the Court of Appeals as a PRP.?
FACTS

A. BACKGROUND

In 2019, Lynn was charged with first-degree assault (count 1), second-degree assault (count
I1), possession of a stolen vehicle (count I11), and attempting to elude a police vehicle (count 1V).
Lynn had been apprehended following a high-speed police car chase, during which Lynn had
thrown propane cannisters and fired a flare gun at the officers in pursuit. See State v. Lynn, No.
82543-7-1, slip op. at 2 (Wash. Ct. App. Oct. 25, 2021) (unpublished).?

In the charging document,® count I stated that Lynn, “with intent to inflict great bodily
harm, did assault another person, to wit: Kelly Lafrance, with a firearm or any deadly weapon or
by any force or means likely to produce great bodily harm or death.” Clerk’s Papers (CP) at 10-
11. Count IT stated that Lynn “did intentionally assault another person, to wit: Sgt. Kelly LaFrance,
with a deadly weapon, to wit: a flare gun.” CP at 11.

Following a bench trial, the trial court found Lynn guilty of counts I, Ill, and IV. Lynn
was acquitted of count I, the second-degree assault charge. The trial court entered a judgment

and sentence on November 25, 2019. This court affirmed on appeal. Lynn, No. 82543-7-1, slip

! Because Lynn’s motion should be transferred to this court as a PRP, we do not address the second
argument in Lynn’s SAG.

2 https://www.courts.wa.gov/opinions/pdf/825437.pdf

% The State had originally charged Lynn with second-degree assault and second-degree unlawful
possession of a firearm in addition to possession of a stolen vehicle and attempting to elude a
police vehicle. The State later amended the charges to drop the unlawful possession of a firearm
charge and added a first-degree assault charge.



No. 57342-3-I1

op. at 13. The Supreme Court denied Lynn’s petition for review, and this court issued a mandate
terminating review on March 11, 2022.
B. CrR 7.8 MOTION

On May 2, 2022, Lynn filed a motion for relief from judgment pursuant to CrR 7.8(b)(1),
(4), and (5), and for appointment of counsel pursuant to CrR 3.1. Lynn argued that the charging
document was defective because count I, the first-degree assault charge, was missing the “essential

299

element[]” of the “‘identity’” of the deadly weapon, and therefore, he did not have adequate notice
to prepare a defense. CP at 67.

On May 24, 2022, the trial court held a hearing on Lynn’s motion. During the hearing,
Lynn requested an attorney because he believed that “with the assistance of counsel, after
examination of the trial record it would be evident that . . . [Lynn] was prejudiced and may be
entitled to relief.” 1 Verbatim Rep. of Proc. (VRP) (May 24, 2022) at 5. The State argued that
Lynn’s motion was untimely, since the judgment and sentence had been entered in November
2019, and should be transferred to the Court of Appeals.

The trial court agreed with the State that Lynn’s motion was untimely. The trial court also
stated that even if Lynn’s motion was timely, it did “not believe that there [was] a substantial
showing that [Lynn was] entitled to relief and [the matter did] not require any further factual
hearing.” 1 VRP (May 24, 2022) at 8. The trial court then asked Lynn whether he wanted to
transfer his motion as a personal restraint petition (PRP) to the Court of Appeals. Lynn responded
affirmatively. The trial court stated that it would “put together an order that does the transfer to
the Court of Appeals” and deny Lynn’s motion for appointment of counsel. 1 VRP (May 24, 2022)

at9. However, the trial court never entered any written order regarding either the PRP or the denial

of Lynn’s request for counsel.
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C. MOTION FOR RECONSIDERATION

On June 13, 2022, Lynn filed a motion for reconsideration.* At the hearing on the
reconsideration motion, Lynn argued that his CrR 7.8 motion should not be transferred as a PRP
to the Court of Appeals because the motion had been timely. The trial court clarified that its prior
ruling had not been based purely on the timeliness of Lynn’s CrR 7.8 motion. The trial court then
asked Lynn “why [the matter] should not be transferred as a PRP.” 2 VRP (Aug. 16, 2022) at 13.
Lynn proceeded to argue that his motion was timely and provided a substantial showing of his
entitlement to relief. In response, the State again argued that the matter should be transferred as a
PRP.

The trial court reiterated that, based on Lynn’s motion, it did not find that Lynn made a
substantial showing of entitlement to relief and that the resolution of his motion would not require
a factual hearing. The trial court offered Lynn the option of transferring his motion to the Court
of Appeals as a PRP. The trial court stated that

the concern of the Court always is [] to give it to the defendant to make that decision

whether they want to proceed as a PRP from that point forward, when the Court

denies the motion . . . to vacate.

... So, at the end of the day today, depending on what the Court decides,

ultimately, if the Court does not vacate, then you will be faced with that . . .

decision.

2 VRP (Aug. 16, 2022) at 11-12. Lynn declined to have his CrR 7.8 motion transferred to the
Court of Appeals as a PRP. The trial court entered an order denying both Lynn’s motion for
reconsideration and his CrR 7.8 motion. The trial court did not transfer Lynn’s motion as a PRP

to the Court of Appeals based on Lynn’s request.

Lynn appeals.

* The motion for reconsideration was not included in the appellate record.
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ANALYSIS

Lynn argues that the trial court deprived him of his right to counsel in violation of CrR 7.8
and CrR 3.1(b)(2)(A). The State argues that the trial court did not err because Lynn was not
entitled to counsel at an initial CrR 7.8 motion hearing. Additionally, the State argues that the trial
court should have transferred Lynn’s motion to the Court of Appeals as a PRP. We agree with the
State.

A. LEGAL PRINCIPLES

1. Collateral Attacks / CrR 7.8 Motions

A collateral attack is any form of postconviction relief other than a direct appeal. State v.
Molnar, 198 Wn.2d 500, 508, 497 P.3d 858 (2021); RCW 10.73.090(2). Collateral attacks include
PRPs and motions to vacate judgment. RCW 10.73.090(2). A collateral attack must be filed
within one year after a judgment becomes final. RCW 10.73.090(1). A judgment is final either
the date it is filed with the trial court or the “date that an appellate court issues its mandate disposing
of a timely direct appeal from [a] conviction.” RCW 10.73.090(3)(a), (b).

CrR 7.8 governs collateral attacks filed in superior court. See CrR 7.8; Molnar, 198 Wn.2d
at 508. A superior court may grant relief from a final judgment in certain circumstances, such as
in cases of mistake, void judgments, or “[a]ny other reason justifying relief from the operation of
the judgment.” CrR 7.8(b)(1), (4), (5). Under CrR 7.8(c)(2), when a superior court receives a CrR
7.8 motion, it must transfer the motion to the Court of Appeals as a PRP unless the motion is timely
under RCW 10.73.090 and “either (i) the defendant has made a substantial showing that he or she
is entitled to relief or (ii) resolution of the motion will require a factual hearing.”” State v. Waller,

197 Wn.2d 218, 226, 481 P.3d 515 (2021) (quoting CrR 7.8(c)(2)); accord State v. Robinson, 193
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Wn. App. 215, 218, 374 P.3d 175 (2016); State v. Smith, 144 Wn. App. 860, 863, 184 P.3d 666
(2008).

If the superior court retains the motion, “it shall enter an order fixing a time and place for
hearing and directing the adverse party to appear and show cause why the relief asked for should
not be granted.” CrR 7.8(c)(3). Should the superior court subsequently deny the motion, the
defendant may then directly appeal the superior court’s ruling. RAP 2.2(a); see State v. Larranaga,
126 Wn. App. 505, 506, 108 P.3d 833 (2005). On the other hand, if a superior court transfers a
motion pursuant to CrR 7.8(c)(2), it should “expressly” state the basis of the transfer. In re Pers.
Restraint of Ruiz-Sanabria, 184 Wn.2d 632, 638, 362 P.3d 758 (2015).

Once a motion has been transferred to the Court of Appeals as a PRP, it is “subject to more
rigorous pleading standards” set forth in RAP 16.7. Id. at 639; see RAP 16.7. This court makes
an initial determination as to whether a petition is frivolous. RAP 16.11(b). If the petition is not
frivolous and can be determined on the record, “the Chief Judge will refer the petition to a panel
of judges for determination on the merits.” RAP 16.11(b). If the petition is frivolous, however,
“it can be dismissed without the need for appointment of counsel and without referring it to a panel
of judges.” State v. Williams, 15 Wn. App. 2d 841, 845, 480 P.3d 1145 (2020).

2. Appointment of Counsel in Postconviction Proceedings

Generally, criminal defendants have a right to counsel at every stage of a criminal
proceeding. U.S. ConsT. amend. VI; Wash. Const. art. |, § 22; see CrR 3.1. However, “[t]here is
no constitutional right to counsel in postconviction proceedings.” In re Pers. Restraint of Gentry,
137 Wn.2d 378, 390, 972 P.2d 1250 (1999); see State v. Padgett, 4 Wn. App. 2d 851, 855, 424
P.3d 1235 (2018) (“Unlike a direct appeal, there is no constitutional right to counsel with respect

to a PRP.”).
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Nevertheless, a court shall provide counsel at public expense during postconviction
proceedings in certain circumstances. See RCW 10.73.150. For instance, a court shall appoint
counsel if a defendant is indigent and he or she “requests counsel to prosecute a collateral attack
after the chief judge has determined that the issues raised by the petition are not frivolous, in
accordance with the procedure contained in [RAP] 16.11.” RCW 10.73.150(4). This right to
counsel attaches only “after the court determines that the motion establishes grounds for relief.”
State v. Robinson, 153 Wn.2d 689, 699, 107 P.3d 90 (2005); accord In re Pers. Restraint of Bonds,
165 Wn.2d 135, 143, 196 P.3d 672 (2008) (stating, “there is no constitutional right to counsel in
post-conviction collateral attacks. . . . [CJounsel will be provided at state expense only after the
chief judge has determined that the issues raised by the petition are not frivolous™); State v. Devlin,
164 Wn. App. 516, 525, 267 P.3d 369 (2011) (stating that “a petitioner is not entitled to appointed
counsel in postconviction review under CrR 7.8 and by [PRP] unless the court determines that the
petition is not frivolous™), review denied, 174 Wn.2d 1008 (2012).

B. LYNN’s CrR 7.8 MOTION

Lynn argues that the trial court did not rule that his CrR 7.8 motion was frivolous and that
it proceeded to rule on the merits of Lynn’s motion. Therefore, Lynn argues, his right to counsel
attached and it was error for the trial court to deny him counsel. We disagree.

Prior to determining whether the trial court erred in denying Lynn counsel, we must first
determine whether the trial court properly retained and denied Lynn’s motion. See CrR 7.8(b).
For the trial court to retain the motion, it must determine that the motion was timely, and either
that Lynn made a substantial showing of entitlement to relief or that resolution of his motion would

require a factual finding. Waller, 197 Wn.2d at 226; CrR 7.8(c)(2).



No. 57342-3-I1

1. Timeliness

During Lynn’s initial CrR 7.8 motion hearing, the State argued that Lynn’s motion was
untimely because Lynn’s judgment and sentence had been entered in November 2019. The trial
court seemed to agree that Lynn’s motion was untimely and that appears to have been a factor in
the trial court’s denial of Lynn’s motion.

In November 2019, Lynn was convicted of several crimes following a bench trial. Lynn
appealed, and this court affirmed his convictions in October 2021. Lynn, No. 82543-7-1, slip op.
at 13. Our Supreme Court denied Lynn’s petition for review, and this court issued a mandate
terminating review on March 11, 2022. A judgment is final the “date that an appellate court issues
its mandate disposing of a timely direct appeal from [a] conviction.” RCW 10.73.090(3)(b).
Therefore, Lynn’s judgment became final on March 11, 2022. On May 2, 2022, Lynn filed his
CrR 7.8 motion for relief from judgment. Because May 2 is less than two months after March 11,
Lynn filed his CrR 7.8 motion well within the one-year time limit required by RCW 10.73.090.
Therefore, Lynn’s motion was timely and the trial court erred to the extent that it found the motion
untimely.

2. Entitlement to Relief and Factual Hearing

Lynn contends that the trial court ruled on the merits of his CrR 7.8 motion when it found
that Lynn did not make a substantial showing of entitlement to relief and that a factual hearing was
unwarranted. The State argues that “although the [trial] court said it was going to address the
merits of the argument, it is apparent from the context that what the [trial] court meant was that it
was going to address whether Lynn’s motion should be transferred to the court of appeals.” Br. of

Resp’t at 4. We agree with the State.



No. 57342-3-I1

In the hearing on Lynn’s CrR 7.8 motion, the trial court stated, “[W]e’re going to . . . look
to the merits of your argument.” 1 VRP (May 24, 2022) at 6. However, the trial court then cited
CrR 7.8(c)(2) procedure in a discussion as to whether Lynn met the criteria for the trial court to
retain the motion or whether Lynn’s motion should be transferred as a PRP to the Court of Appeals.
The trial court further stated that it did not find that Lynn made a substantial showing that he was
entitled to relief and the matter did not require further factual hearing. Indeed, Lynn does not
dispute the facts underlying his convictions. The trial court then asked Lynn during the hearing
whether Lynn wanted to have his motion transferred as a PRP to the Court of Appeals. There was
never discussion of the substance of Lynn’s claim—that is, why he brought the CrR 7.8 motion in
the first place.

Similarly, during the motion for reconsideration hearing, the trial court again cited to CrR
7.8(c)(2) procedure and reiterated that the issue was whether Lynn wanted his motion transferred
as a PRP to the Court of Appeals. The trial court asked Lynn to argue why his matter “should not
be transferred as a PRP.” 2 VRP (Aug. 16, 2022) at 13. The trial court again found that, based on
the record, Lynn did not make a substantial showing of his entitlement to relief and that the matter
did not require further factual hearing.

Here, the record is clear that the trial court was making an initial determination of whether
Lynn’s motion showed that he is entitled to relief or whether resolution of the motion will require
a factual hearing to allow the court to retain the motion for review on the merits. See Robinson,
193 Wn. App. at 218. Indeed, a trial court may not rule on the merits unless it determines it will
retain the motion pursuant to CrR 7.8(c)(2). Smith, 144 Wn. App. at 863.

Even though the trial court incorrectly determined that Lynn’s motion was untimely, it also

found that Lynn did not make a substantial showing of entitlement to relief and that a factual
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hearing would not be required to resolve the motion. Accordingly, regardless of Lynn’s
preference, the trial court was required to transfer Lynn’s motion as a PRP to the Court of Appeals.
CrR 7.8(c)(2); Waller, 197 Wn.2d at 226. “This is mandatory, not discretionary,” and it was error
for the trial court to defer to Lynn. Williams, 15 Wn. App. 2d at 845. Therefore, we reverse the
denial of Lynn’s CrR 7.8 motion and remand the matter it to the trial court to transfer the motion
to the Court of Appeals as a PRP.

3. Appointment of Counsel

Because the trial court, for the reasons stated above, should have transferred Lynn’s motion
as a PRP to the Court of Appeals, the trial court did not err in denying Lynn’s motion to appoint
counsel. Again, the record shows that during the hearings, the trial court was making an initial
determination of whether Lynn’s CrR 7.8 motion should be transferred as a PRP. The right to
counsel attaches for a CrR 7.8 motion only “after the court determines that the motion establishes
grounds for relief.” Robinson, 153 Wn.2d at 699; see also Larranaga, 126 Wn. App. at 508 n.2
(“’An offender is not entitled to appointed counsel, however, during the initial hearing on the CrR
7.8 motion.”). Had the trial court determined that Lynn met the CrR 7.8(c)(2) criteria and set a
show cause hearing, then it would have been proper for the trial court to appoint counsel. See CrR
7.8(c)(3). However, that was not the case here.

Once Lynn’s motion is transferred as a PRP, this court will determine whether Lynn’s
petition is frivolous. RAP 16.11(b). If we determine that Lynn’s petition is not frivolous, it will
be referred to a panel for a determination on the merits. RAP 16.11(b). At that time, Lynn will be
entitled to appointed counsel to help argue the substance of his claims. Bonds, 165 Wn.2d at 143.
If the petition is frivolous, “it can be dismissed without the need for appointment of counsel and

without referring it to a panel of judges.” Williams, 15 Wn. App. 2d at 845.
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C. STATEMENT OF ADDITIONAL GROUNDS

Lynn raises two issues in a statement of additional grounds (SAG). First, Lynn asserts that
the trial court should have transferred his CrR 7.8 motion as a PRP to the Court of Appeals, despite
his objection. Second, Lynn argues that the trial court erred when it denied his CrR 7.8 motion
because he made a substantial showing of entitlement to relief based on the alleged defect in his
charging document.

1. Transfer as PRP

Lynn argues that the trial court’s denial of his motion and then failure to transfer his motion
as a PRP to the Court of Appeals was an irregular proceeding. For the reasons stated above, we
agree. Accordingly, we reverse and remand this matter to the trial court with instructions to
transfer Lynn’s motion to this court as a PRP.

2. Defect in Charging Document

Lynn complains that the trial court did not consider the proper legal standard when
evaluating whether or not he made a substantial showing of entitlement to relief. Lynn proceeds
to argue about the analysis required of courts when they evaluate the adequacy of charging
documents. Because Lynn’s argument gets to the substance of his CrR 7.8 motion and because
we reverse and remand to the trial court with instructions to transfer Lynn’s CrR 7.8 motion as a
PRP, we do not address the issue here.

We reverse and remand for the trial court to transfer Lynn’s CrR 7.8 motion to the Court

of Appeals as a PRP.
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A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

We concur:

J.

—i\/laxa, J. ?

Che,J.

12



DECLARATION OF FILING AND MAILING OR DELIVERY

The undersigned certifies under penalty of perjury under the laws of the State
of Washington that on the below date, the original document Petition for
Review to the Supreme Court to which this declaration is affixed/attached,
was filed in the Court of Appeals under Case No. 57342-3-1II, and a true
copy was mailed with first-class postage prepaid or otherwise caused to be
delivered to the following attorney(s) or party/parties of record at their regular
office / residence / e-mail address as listed on ACORDS / WSBA website:

= respondent Timothy Higgs
[timh@masoncountywa.gov]
Mason County Prosecuting Attorney

= petitioner

[] Attorney for other party

7

MARIA ANA ARRANZA RILEY, Paralegal Date: October 19, 2023
Washington Appellate Project




WASHINGTON APPELLATE PROJECT
October 19, 2023 - 4:27 PM

Transmittal Information

Filed with Court: Court of Appeals Division Il
Appellate Court Case Number: 57342-3
Appellate Court Case Title: State of Washington, Respondent v Shane A. Lynn, Appellant

Superior Court Case Number:  19-1-00259-0

The following documents have been uploaded:

« 573423 Petition_for_Review 20231019162736D2905244 5253.pdf
This File Contains:
Petition for Review
The Original File Name was washapp.101923-12.pdf

A copy of the uploaded files will be sent to:

« timh@masoncountywa.gov
« timw@masoncountywa.gov

Comments:

Sender Name: MARIA RILEY - Email: maria@washapp.org
Filing on Behalf of: Sara Sofia Taboada - Email: sara@washapp.org (Alternate Email:
wapofficemail@washapp.org)

Address:

1511 3RD AVE STE 610
SEATTLE, WA, 98101
Phone: (206) 587-2711

Note: The Filing Id is 20231019162736D2905244



	LYNN-PFR
	LynnPFR
	A.  IDENTITY OF PETITIONER AND DECISION BELOW
	B.  ISSUE PRESENTED FOR REVIEW
	C.  STATEMENT OF THE CASE
	D.  ARGUMENT
	The Court of Appeals’ opinion conflicts with well-established caselaw that dictates that a court must appoint counsel at a CrR 7.8 hearing unless it finds the motion is frivolous. This error warrants this Court’s review.

	F.  CONCLUSION

	D2 57342-3-II  UNPUBLISHED OPINION

	PROOF OF SERVICE supreme PFR Mason
	DECLARATION OF FILING AND MAILING  OR DELIVERY
	The undersigned certifies under penalty of perjury under the laws of the State of Washington that on the below date, the original document Petition for Review to the Supreme Court to which this declaration is affixed/attached, was filed in the Court o...
	petitioner
	Attorney for other party


